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Before: B. FLETCHER, TROTT, and CALLAHAN, Circuit Judges.

Ramiro Sandoval Acosta, a native and citizen of Mexico, petitions for

review of the Board of Immigration Appeals’ (“BIA”) order dismissing his appeal

from an immigration judge’s order denying his application for cancellation of
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removal.  We have jurisdiction pursuant to 8 U.S.C. § 1252.  We review de novo

questions of law, Hernandez v. Ashcroft, 345 F.3d 824, 832 (9th Cir. 2003), and

we grant the petition for review, and remand.

The BIA erred by relying on both of Sandoval Acosta’s drug violations in

purporting to make a discretionary determination that he lacks good moral

character.  Under 8 U.S.C. § 1229b(b)(1), applicants are required to establish good

moral character during only the ten year period prior to the final decision, see In re

Ortega-Cabrera, 23 I. & N. Dec. 793, 797-98 (BIA 2005), yet one of the

violations on which the BIA relied occurred more than ten years before its

decision, see Hernandez, 345 F.3d. at 847-49 (holding that where the BIA acts

contrary to law, it is not making a discretionary determination and the

determination is not protected from judicial review).   

Because we remand for reconsideration of Sandoval Acosta’s moral

character due to the BIA’s reliance on an impermissible factor, we do not reach

Sandoval Acosta’s contention that the BIA failed to consider favorable factors

when assessing his moral character.

PETITION FOR REVIEW GRANTED; REMANDED.
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